Employers need cautlon to

") he Illmols Supreme

- ly recognized the tort
- of intrusion upon
; * seclusion in Lawlor v.:
North American Corporation of Illi-
. nois, No. 112530 (Oct. 18, 2012), but
. also put employers on notice that
.- they could be vicatiously liable
" under such a theory for the acts -
- of a nonemployee private inves-
tigator. The Lawlor case has sig-

nificant implications for efnploy- |

- ers hiring investigators or other -
. third parties to unearth potentlal-

- ly private mformatmn concernmg ;o

employees.

Emp]oyers 1nay be. fam1har mth :

- the tort of intrusion upon seclia-
" sion because all five llinois ap-

" - pellate districts have recognized: -
the tort. However, the Dllinois -

" Supreme.Court did not formally

- adopt the privacy tort until -
Lalor; though'the court dis-
cussed this tort in Lovgren v. Cit- -

- izens First National Bank of Prince- .
© . ton 126 1L 24 411 (1989). Ernploy-

.~ ers must be cognizant of how the
- * court’s recent decision opens the -
_ door to vicarios, lability for in:
* ’trusion upon seclusion; -
* ' “The Restatenient {(Second) of .
-Torts Section 652B-(1977) states
.- that “one who intentionally.in-

' trudes, physicaily or othermse, A
" ‘upon the solitude or seclusion of

" another or hi§ private affairs or
" concerns, is subJect to’ hablhty to -
the other for invasion of privacy, if _

the intrusion would be highly of-

. fensive to a reasonable person” *

- Publi¢ation is irrelevant. An in-
dmdualmay be hablefor mves- ©
tigating or examining an individ-
ual’s private doncerns without ev-
_-er publishing' the information to a
third. party. An individual may be

Lable for opening private and per-- -

- sonal mail; searching a-safe.or: v,

Court not only recent-

wallet or exarmmng a private
bank account of another persor:

After working for North Amer—i_“

‘ican Corp. for seven years, Kath- .
leen Lawlor voluntarily left to
work for the company’s competi-
*tor. Subsequently, North Ameri-
can-hired Probe, a prlvate inves-
tigation firm, to ensure that '

Ameriean customers ini violation

of her covenant not to ‘compete.
To assist in the' investigation,

North American gave Probe .

" Lawlor’s date of birth, address,
‘home and -ceilular teléphone num-
bers and Social Security number...
‘Probe then hired another inves-. - .
~ tigative-entity, Discover, to gbtain .
‘Lawlor’s personal phone records, .

Probe provided Discover with

" Lawlor’s personal information, -

" which Discover then-used to con-
- tact Lawlor’s telephorie company .
“and pretend to be her to obtain -
.- her private phone records.
- Discover sent the records to

l_:o North American. North Amer-
- ican used the records to deter-
niine whether Lawlor contacted

" North American customers'in vi-

olation of her covenant not to o

compete

Lawlor brought suit against
‘the tort of intrusion upon seclu- -

perleneed anxisty and restiess-
ness after learning that North
. American obtained her phone
. records. North American did not -
dispute that tliere was sufficient-
evidence to establish an invasion
of Lawlor’¥ privacy. However, the
company argued that it was not .

" vieariously liable for the tortious

acts of Probe and Discover. . -

- The case reached the Ilfinois -
- ‘Supreme Court last year. The'
‘court held that North Ameérican -

- could be liable for the tortious

acts of Probe and Discover. ALL |

though no direet evidence estab- "
lishéd that North American knew
~how Probe had obtained the - . -

. Aphone -records, the court stated .
that a ‘reasonable jury.could infer. .

- that North American was aware

Lawlor was hot contaetmg North.

that-Lawlor’s phone reeords were
not public and by requesting the -
records, North American xmhated

a process that resulted in-an in=
' vasion of Lawlor’s privacy. How-' "

ever, because North Arherican did
not have an intentional, premed- .,
itated scheme to harm Lawlor; the
' court decreased her pumtlve dam
ages award. : ‘
" Lawlor's impact on mvest1ga-
tions related to-noncompete. mat-
ters is especially: SIgmﬁcant for: -

- employers. The decision raises.is-, -
. Sues eoncemmg employers poten-

“tial vicarious lisbility in other ~ -.°
_realms ag-well; for instance, it in-

" creases employers rigks of using -
Probe, who then sent the records

social media, partieularly in light
".of HB 8782, an 'amendrient to the -
Illinois Right to Privaey in the

- came effective.
Under thls law, an employer

‘North American, in part lleging |

sion. Lawlor claimed that she ex-
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Federal

insured’

1 dxsabihty insurance
pohc1es contam provi
sions requlrmg that. -
'inisureds receive reg-
ular care fronyd -

- physician,. However, such'claises
| are usua]ly hberally interpreted. -

avoid hablhty_

Fer example in Heller v. Equitable.
Life Ins, Soc'y, 833 F.2d 1253, 1257°
(7th Cir. 1987), the court: ruled

- that such a clause could not be
read to require an insured to un--
dergo carpal tunnel surgery asa
. ¢condition of recelvmg dlsahlhty
benefits. .

In 8 recent ru]mg from the ﬁth :
“U.S. Circuit Court of Appeals, Me-
~ Candless v. Standard InsCo., 2012
US.App.LEXIS 26235 (6th Cu: -

* Dec: 20; 2012)(unpubhshed), the -
court addressed the top1c from a
- different perspective The court
‘reversed a lower court: ruling that
the: plammff was not eligible to -
receivé benefits due to her failure
to seek treatment from a rheuma-
tologist. As-will b explained later,
the court of appeals fourid the .
insurer abused its discretion and’
‘that its mberpretatmn of the care
of a physician clause in its policy
was fraught with problems.”

The plaintiff, Sandra McCa.nd-

| less, worked as & manager for

. Countrywide Home.Loans until
beginning 2 medical leave ini: 2005

1 on-account of a variety of. niedical

- conditions including a swelling of
- the middle layer of the eye known'
a8 uyeiti§, along with ankylosmg

. sponidylitis (AS) (in inflammatory
‘arthritis of the joints. and spme)

| and sevére. ‘depression. -

« Benefits were initially- approved
for depressmn, However, by char-
acterlzmg the‘claim as psycl:u—

| -atrie, Standard Insurance Co.
maintained that benefits wer¢ ~

: subJect to 4 two-year maximurn

. benefit duration on accoutit of pol-.
ey provisions relating to psychi- .
“atric disorders: Although Stan- - -

1 dard was informed about.all of- the

plaintiff’s medical conditions, the -
‘insurer denied-it had overlooked *
her physical impairments and. .

_ .| reaffirmed the 24-month benefit
" Workplace Act, whlch recently be- _

\llm.ltatlon, b
“MeCandless appealed Sandards

| determihation &ccording to-the -

‘record, she-discussed her case; :
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said. .

“We're hoping to keep the boys

we met together so the older one

" can help the younger one out with

learning (English) words and being

able to be that big brother” he said.

" The Carrasquillos, who receive

updates from their coordinator, still

hope to adopt the boys, Joe Car-

rasquillo said. The couplé met the

- children and already call them “our

]{1 dS ”
“Every day that we were there
for that short time, we felt a little

LITOUG oy MIUCKUTLE, & AL bUITL au
Nottage and Ward LLP who han:
dles a couple of international adop-
tions each year, said the han likely
gerves as retaliation to a US. law
that imposes US. travel and fi-
nancial restrictions on human
rights abusers in Russia.

“Adoption is always difficult...”
she said. “The older they. aré, the
more difficult it is — whether it is
domestic or an international adop-
tion.”

Solo practitioner Kathleen Hogan
Morrison, who has practiced adop-

AYLY SALUAILD L GLAADULED LIt L

. cerned and want to finalize their

adoptions because they feel the
children they've been matched with
are already theirs,” she said.

Some of Morrison’s other elients, -

. who are in earlier stages of the proc-
ess and originally considered adopt:
ing children from Russia, may pur"'

sue other eountries, she said.
Solo practitioner Eugenia Mﬂl r

Gillespie said international ‘adop-

tion paperwork typieally gets han- -
dled by the other country and f-

nalized by U.S. adoption agen

~ for our childrén here, " she-said.

Lu\..l.l.l.uu.l.s Ly J.‘.I.I.l‘.'yl AvEALD ¥YOULLLCLL
sending her adopted T-year- old son
back to Russia in 2010.

" “Thousands of success stories”
of Russian adoptions still exist,
Gﬂlesple said, ..

“It would be“one thing if Russia
said, ‘We aren’t. going to let US,
families .. adopt our children any-
mere; Jbut - we have these five things
we're ‘going.to do to make it better

“But Wltﬁout a plan, it’s rea]ly a
shame o :

Club

appellate court has to conduct
* some sort of review — otherwise

the appellate court would simply”

_ affirm any jury verdiet”

The case stems from a February
2003 incident that resulted in 21
fatalities and injuries to 50 other
people.

After security guards used pep-
per spray to stop a fight on the
club’s dance floor, patrons got
trapped in a narrow staircase while
frying to escape.

" Kyles and Hollins avoided in-
voluntary manslaughter convie-
* tions, but the cify later accused

them of indirect eriminal contempt,
claiming noncompliance with a
court order led to the deaths and
injuries. -

Years later, the city and owners
continne to dispute over whether
the order blocked the club from

" operating that night.

At a proceeding seven months

prior to the event, Cook County

Christopher W. Carmichael

Cirenit Judge Daniel Joseph Lynch
heard testimony over code vio-

lations at the building, then issued

an order to keep the second floor
vacatit, -

The owners contended the lay-
out of the building created am-
biguity in that document, and the
appellate court agreed.

- A restaurant occupies the first
floor of the facility, while the night-
club takes up the second level —
but it also includes a mezzanine

+ . the dance floor.

area with VIP boxes that: ov ‘

Vicki' F. Rogers, an _a
Cook County public defendeif
represents Hollins, said eity build-

" ing inspectors r_eported problems
- with the mezzanine level..

" But the judge’s order didn't
clearly indicate whether he wanted

the VIP section shut down or the

entire club, she said.
Rogers also argued that I.f the

‘court sought closure of the full
. second floon,

the city missed
chances to enforce that demand.

After the order camé out, she
said, the city approved a liquor
license and a license-to maintain
late night hours, yet it dido’t in-
dicate it should stop operating

“Tf you know your club is open
and the court knows your club is

open, then you believe that you can,
oceupy that club,” she said. “And

that the order is as you've been told
-~ not to occupy the VIP rooms”

' The eity, though, contended that -
- Kyles and Hollins needed to ask the

court for clarifieation if the order
confused them

t determlned the men understood it

soive the dispute. The appellate

“While the appeliate court found
the document ambiguous, a jury

~Z-and a’couft of review should
defer to that _assessment, Laytin
said. ‘
" “The court-welghed the evidence
itself, instead of looking only to
whether a rational jury could reach
the verdict,” she said.

Carmichael, however, said un-
clear orders shouldn’t prompt’
criminal eontempt charges,

“Are we suggesting that if we can
read-one of the ambiguities and find
aviolation, therefore we'll convict?”
he said. “That’s not the weight of
authority nationwide on the issue”

Laytin said even a ruling in the
city’s favor will not eompletely re-

court’s decision didn’t tackle all the
questions the defendants present-
ed for review, she said, so the high
court could still remand the case
for further proceedings.

The case is People ex rel. City of
Chicago, etc.,, v. Le Mirage Inc., etc., et
ol, No. 113482,

Jweinhold@lbpc.com

Kaufman

may nhot request a password or
other account information fo ac-
‘¢ess a current of prospective em-
ployee’s social networking wehsite.
Although employers may still ac-
cess information regarding em-
ployees that is in the public do-
main and obtained in compliance
with the act, the act does not
contain any exclusion for inves-

tigating workplace misconduct.

The full effect of Lawlor and the -

amendment remains to be seen: -~
Courts may be asked to decide -

whether Lewlor can be applied to ' ’

impose vicarious liability on eim-
ployers for hiring a private in-
vestigator to uncover an employ-
ee’s social media password or ac-
cess social media information not
generally available to the public.
Whether investigatirig a poten-
tial viclation of a noncompete
agreement or any other type of

E employment clalm employers

muist be cautious when hiring

' third-party investigators. Among
_other ¢oncerns, employers must
‘consider privacy rights. °

‘While’an eimployee’s cellphone

 records, social media activity or

other potentially. private informa-
tion may be tremendously helpful
to employers investigating work-
place misconduct, employers must
be cautious when hiring indepen-

* dent investigators to obtain such -

information in order to avoid po-

tentla] hablhty

Employers should assess the in-
vestigator’s methods and prac-
tices, the type of information that
will be obtained, the scope of the
investigation, the parties that will
bé involved and potential uses of
the perscnal information.

A failure to exercise such care
could result in a suit by a former
employee, whose private affairs
were intruded upon, by a well-
intended investigation conducted
by an overzealous investigator, .




